UNI TED STATES DI STRI CT COURT
DI STRI CT OF RHODE | SLAND

JOHN CLAUSON

V. C. A No. 97-511-T
NEW ENGLAND | NSURANCE
COVPANY

VEMORANDUM OF DECI SI ON

ERNEST C. TORRES, Chief Judge.

John d auson brought this diversity action, pursuant to
R1.GL. 88 27-7-1 and 27-7-2, to recover the unsatisfied portion
of a mal practice judgnment obtained by C auson against his forner
attorney who was i nsured by New Engl and | nsurance Conpany (“NEIC").

The issues presented are whether the insured s refusal to
consent to a proposed settlenent of Clauson’s claimlimts NEIC s
ltability wunder the policy to the anmount of the proposed
settlenment; and, whether Clausonis entitledto interest that would
cause any recovery fromNEIC to exceed its policy limt.

| find that, because the insured’'s refusal was not
unreasonabl e, Causon is entitled to recover from NEIC t he unpaid
bal ance of the judgnent against its insured. | also find that,
under Rhode Island | aw, the anmount that C auson may recover cannot
exceed the policy limt.

FACTS
The facts, as stipulated to by the parties, are as follows.

In early 1991, attorney Sanford Kirshenbaum represented John
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Clauson in a divorce proceeding in the Providence County Famly
Court. During that proceeding, a conmm ssioner was appointed to
sell a fishing traw er owned by C auson whi ch was encunbered by a
security interest in the anmpunt of $158, 000. The conm ssi oner
listed the vessel for sale at a price of $267,300 based upon a
pr of essi onal appraisal of its val ue.

Several nonths later, the conm ssioner received a bid of
$160, 000 and a heari ng was schedul ed for June 4, 1991, to determ ne
whet her the bid should be accepted. Kirshenbaumfailed to attend
that hearing and, on June 6, an order approving the sale was
entered. That order was not appeal ed because new counsel retained
by C auson advi sed agai nst an appeal .

Cl auson, later, sued Kirshenbaum for malpractice alleging
t hat, because of Kirshenbaum s absence fromthe June 4 hearing, the
trawmler was sold for nmuch less than its true val ue. NEI C, as
Ki r shenbaumi s mal practice i nsurer, undert ook def ense of that action
under a reservation of rights and hired attorney M chael Stone to
represent Kirshenbaum

During the course of settlenent negotiations, Kirshenbaum
consistently maintained that his alleged negligence in failing to
attend the June 4 hearing did not cause any | oss to C auson because
the sale price of $160,000 would have been approved even if
Ki r shenbaum had been present. Stone agreed that it was “not at all

clear that M. Kirshenbaumi s presence would have persuaded the



judge to disapprove the sale” and he so advised NEIC
Nevert hel ess, because the sale was for $100,000 |ess than the
vessel’s appraised value; and, because Kirshenbaunmis failure to
appear put him at risk, Stone recommended that NEIC establish a
$40, 000 reserve for the case “despite the fact that the underlying
claimis somewhat specul ative.”

In 1994, the parties agreed to submt Cl auson’s claimto non-
bi ndi ng arbitrati on and the arbitrator awarded C auson $20, 000 pl us
interest of $9,000, an anobunt well w thin Kirshenbaum s policy
l[imt of $100,000.00!. Stone recommended paynent of that anount
because a trial mght result in a larger verdict against
Ki r shenbaum

NEI C i nfornmed Kirshenbaumthat it was willing to pay the award
and that Causon was wlling to accept that paynent in full
settlenment of his claim Wen Kirshenbaumrefused to authorize the
settlenment, NEICinformed himthat it considered his refusal to be
“unr easonabl e” and that, unl ess he consented, it would wthdrawits
defense and consider its liability, under the policy, tobelimted
to $20, 000. 00. However, Kirshenbaum s position remai ned unchanged
and the arbitration award was appeal ed.

After a bench trial, a Superior Court justice found that the

A letter from NEIC suggests that the policy limt includes
defense costs but there is nothing in the stipul ated statenent of
facts that either confirnms this or indicates what those costs
wer e.



apprai sal of $267,300.00 accurately reflected the vessel’'s val ue
and determned that, if properly advised, Causon could have
purchased it for $179,167.50, the anount necessary to satisfy the
outstanding security interest and the comm ssioner’s fee. The
judge calculated C auson’s damages as the value of the vessel
(i.e., $267,300) lIess the amount Cl auson woul d have had to pay for
it (i.e., $179,167.50) plus Causon’s one-half share of the anount
that had to be paid to satisfy the obligations remaining after the
commi ssioner’s sale (i.e., $9,583.50, being one half of $19, 167).
Accordi ngly, judgnment was ent ered agai nst Kirshenbaumin t he anpunt
of $97,716.30, plus interest at the statutory rate of 12% per
annum

Ki r shenbaum noved for a new trial on the ground that C auson
never had asserted a cl ai mbased on Kirshenbaumi s failure to advi se
hi mt hat he should offer to purchase the vessel hinmself and that no
expert evidence was presented supporting a finding that such
failure constituted nmal practice. That notion was granted and the
case was retried to permt the presentation of expert testinony
regardi ng Kirshenbaum s al |l eged failure to properly advi se Cl auson.

Follow ng the retrial, the same judge, again, concluded that
Ki r shenbaum was negligent in not advising Causon to purchase the
vessel hinself and re-entered judgnent in Causon’s favor in the
anount of $97,716.00, plus interest.

NEI C has paid C ausen the sum of $29, 000, the anmount that it



was willing to pay in satisfaction of the arbitration award.
However, NEIC maintains that, under the terns of Kirshenbaum s
policy, it has no responsibility for the balance of the judgnent
agai nst Kirshenbaum because Kirshenbaumrefused to consent to the
proposed settl enent.

Di scussi on

The St atutes

Because a liability insurance policy is a contract between the
insurer and the insured, third parties, ordinarily, |lack standing

to conpel paynent under the policy. See Skaling v. Aetna | nsurance

Co., 742 A 2d 282, 291 (R1. 1999) (a tortfeasor’s insurer is
“ltable to the injured parties only because of the insurer’s
contract to indemify its insured tortfeasor and . . . the insurer
owe[s] no duty to the injured parties”). However, R I. Gen. Laws
88 27-7-1 and 27-7-2 permt an injured party to sue a tortfeasor’s
liability insurer in order to obtain satisfaction of a judgnent
obt ai ned agai nst the tortfeasor.

Qobvi ously, in such cases, the third party’ s rights agai nst the
i nsurer can be no greater than the rights possessed by the insured
i nto whose shoes the third party steps. Thus, the insurer is not
liable to the injured party for damages that exceed the limts of

the insured’ s policy. See Factory Mutual Liability Ins. Co. of

America v. Cooper, 106 R 1. 632, 262 A 2d 370 (1970).

Accordingly, the Court, first, nmust determ ne the anount of



Ki rshenbaumi s coverage under the policy issued to him Mor e
specifically, the issue to be decided is whether Kirshenbaum s
refusal to authorize a settlenent for the amount awarded by the
arbitrator limts NEIC s i ndemi fication obligation to that anmount.

1. The Policy

A Rul es of Construction
Under Rhode Island |law, an insurance policy is construed in

the sane manner as any other contract. See Mallane v. Holyoke

Mut ual I nsurance Co. in Salem 658 A 2d 18, 20 (R 1. 1995). Wen

the provisions are clear and unanbi guous, they nust be applied as
witten. On the other hand, where an anbiguity exists and the
provisions are susceptible to nore than one reasonable
interpretation, they should be construed strictly against the

i nsurer. Enmployers Mutual Casualty Co. v. Pires, 723 A 2d 295, 298

(R 1. 1999), Ami ca Miutual Ins. Co. v. Streicker, 583 A 2d 550, 551

(R I. 1990).
I n det er m ni ng whet her an anbi guity exists, the policy nmust be
examned “in its entirety, giving each word its plain, ordinary,

and usual neaning.” Enployers Miutual, 723 A 2d at 298. See also

McGowan v. Connecticut Gen. Life Ins. Co., 110 R 1. 17, 289 A 2d

428, 429 (1972). Mor eover, the policy should be construed in a
manner that harnoni zes and gives effect to all of its material
terms and avoi ds rendering any of its provisions neaningless. See

Psaty & Fuhrnman, Inc. v. Housing Authority of City of Providence,




76 R 1. 87, 68 A 2d 32, 35 (1949). See also Cohen v. Steve's

Franchise Co., Inc., 927 F.2d 26, 29 (1%t Gr. 1991) (applying Mass.
l aw) .

B. The Consent Provi sion

Li ke many mal practice policies, Kirshenbaum s policy prevents
the conpany from settling clains against Kirshenbaum w thout
Ki rshenbaum s consent. It provides that:

The Conpany shall have the right to nmake any
investigation it deens necessary and with the witten
consent of the insured, said consent not to be
unreasonably w thheld, any settlement of any claim
covered by the terns of this policy.

(Enphasi s added)

Clauses like this sonetines are referred to as “pride”
provi sions. They conmmonly are included in professional liability
policies in recognition of the fact that settlenent of clains my
adversely and unjustifiably affect the insured s professional
reputation. See R Long, Law of Liability Insurance, 8 12C 08] 8]
(1998) .

This clause also prohibits Kirshenbaum from “unreasonably”
wi t hhol ding his consent to a proposed settlenent. Pr ohi bi ti ons
like that are directed at situations in which it is unlikely that
any potential judgnment wll exceed the policy limt; and,
therefore, the insured nmay have little incentive to consent to a
settl enment because the cost of defense and the risk of a |arger
j udgnment are borne, entirely, by the insurer. See |d.

C. Effect of Wthhol ding Consent
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There is no question that, if Kirshenbaum unreasonably
wi thheld his consent, NEIC s indemification obligation would be
capped at the $29, 000 awarded by the arbitrator. NElIC argues that
this limtation would be equally applicable even if Kirshenbaum
acted reasonably in wthholding his consent. It relies on the
foll ow ng paragraph of the policy that imrediately follows the
af orenenti oned provision requiring consent to settle:

| f the insured shall refuse to consent to any settl enent

or conprom se reconmended by the Conpany and acceptabl e

to the claimant, and el ects to contest the claim suit or

proceedi ng, then the Conpany’s liability shall not exceed

t he anount for which the Conpany woul d have been |i abl e

for damages if the claimor suit or proceedi ng had been

so settled or conprom sed when so recommended. The

conpany shall have no liability for clainms expenses

accruing thereafter and the Conpany shall have the right

tow thdrawfromthe further defense thereof by tendering

control of said defense to the Insured.

(Enphasi s added)

NEI C contends that the reference in the first sentence to
“any” settlenment neans that coverage is l[imted to the anount of
t he proposed settlenent in every case where the insured refuses to
consent, wthout regard to whether the insured acted reasonably.
However, that interpretation conflicts with the provision in the
precedi ng paragraph requiring the insured’ s consent to settle.

By preventing the insurer fromsettling without the insured s
consent and prohibiting the insured from unreasonably w thhol di ng

consent, that provision, in effect, confers on the insured the

right to reasonably w thhold consent. Construing the policy in the




manner suggested by NEIC would negate that right. The insured' s
refusal to consent to a settlenent, however reasonable, would
deprive the insured of the full indemification protection for
whi ch he contracted. In addition, it would deprive the insured of
its right to be defended by the i nsurer because the second sentence
of the paragraph upon which NEIC relies would allow NEIC to
wi t hdraw from further defense.

At the very least, NEIC s reading of the policy would render
meani ngless the provision prohibiting consent from being
unreasonably withheld. |If coverage were reduced to the anmount of
a proposed settl enent even where the i nsured reasonably refuses to
consent, the prohibition against unreasonably w thhol di ng consent
woul d be superfluous. Coverage would be reduced whether the
i nsured acted reasonably or unreasonably.

In short, in order to give effect to both provisions, the
policy nmust be construedtolimt NEICs liability to the anount of
the proposed settlenent only if Kirshenbaumis refusal to consent
was unreasonabl e.

[, Reasonabl eness of Ref usal

The burden of proving the applicability of policy exclusions

and limtations rests on the insurer. See Ceneral Accident

| nsurance Co. of Amer. v. Aner. Nat'l Fireproofing, Inc., 716 A 2d

751, 757 (R 1. 1998). See also 19 Mark S. Rhodes, Couch on

| nsurance 2d 8 79: 315 (1983).



In determning whether an insured acted reasonably in
wi t hhol ding consent to settle, one nust look at the facts and
circunstances existing at the tine the decision was nmade. The test
is not whether the insured m sjudged the |ikelihood of being held
liable for nore than the anount of the proposed settlenent.
Rather, it is whether a reasonabl e personinthe insured s position
could have nmade the sanme decision. The distinction is especially
inportant with respect to mal practice cases where settlenent may
adversely affect the insured s professional reputation.

In this case, NEIC has failed to establish that Kirshenbaun s
refusal was unreasonable. Although the attorney hired by NEIC to
represent Kirshenbaum advi sed agai nst appealing the arbitrator’s
award because of the risk that the trial mght result in a higher
verdict, he agreed that there was a serious question as to whet her
Ki rshenbaumi s presence at the hearings would have prevented the
vessel's sale for $160,000 from bei ng approved. |In addition, the
attorney recommended that the case be reserved for $40,000, only
$11, 000 nore than the proposed settl enent.

It alsois significant that the Superior Court judge who heard
the case did not attribute Causon’s loss to Kirshenbaum s failure
to appear at the June 4 hearing. Rat her, she found Kirshenbaum
liable for failing to advise Causon to purchase the vessel,
himsel f, a claimthat never had been nade by C auson.

Briefly stated, Kirshenbaumhad reasonabl e grounds to believe
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that he mght not be found |iable because there was a serious
question regardi ng whether his failure to attend the June 4 hearing
caused the | oss clained by C auson. He al so had reasonabl e grounds
to believe that the risk of increased exposure was relatively
nodest. An arbitrator had fixed Causon’s |loss at $20,000 plus
interest and the attorney hired by NEIC recommended a $40, 000
reserve

Finally, there was justification for Kirshenbaum to be
concerned about the effect that a settlenent, that could be
construed as a tacit admssion of liability, mght have on his
pr of essi onal reputation. Al t hough many attorneys nmay have been
| ess adamant about resisting settlenment in the face of their
i nexcusable failure to appear on behalf of a client, NEIC has not
established that Kirshenbaum acted unreasonably in resisting
paynment of a clainmed |oss that he did not believe was attri butable
to his conduct.
I V. | nt er est

Under Rhode Island law, a liability insurer’s obligation to
pay a judgnent obtained by a third party against its insured
general ly, cannot exceed the Iimt of coverage established by the

policy. Skaling v. Aetna Insurance Co., 742 A 2d 282, 291 (R I.

1999) (“Although the insured tortfeasor remain[s] liable to the
injured party for all danages and for all prejudgnent interest

there [is] no reasonable justification for requiring the insurer
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to pay nore than the liability limts included in the contract.”).

Id. at 291 (citing Factory Miutual Liability Ins. Co. of Anerica v.

Cooper, 106 RI. 632, 262 A 2d 370 (1970). Thus, ordinarily, an
insurer is not liable for interest on the judgnent to the extent
that it would cause the total judgnent against the insured to

exceed the policy limt. See Allstate Ins. Co. v. Pogorilich, 605

A.2d 1318, 1321 (R 1. 1992) (“An uninsured/under insured notori st

policy limt may not be expanded to include prejudgnent interest
even though the injured party may be entitled to recover such
prejudgnent interest fromthe tortfeasor”) (enphasis added). 1d.

This limtation does not apply where the insurer has rejected
an offer by the third-party claimant to settle for an anount within
the policy limt.? RI. Gen. Laws § 27-7-2.2 provides:

In any civil action in which the defendant is covered by
l[iability insurance and in which the plaintiff nmakes a
witten offer to the defendant’s insurer to settle the
action in an anount equal to or less than the coverage
[imts on the liability policy in force at the tine the
action accrues, and the offer is rejected by the
defendant’s insurer, then the defendant’s insurer shal
be liable for all interest due on the judgnment entered by
the Court even if the paynent of the judgnent and
interest totals a sumin excess of the policy coverage
[imtation.

(Enphasi s added)

The mani f est pur pose of awardi ng prejudgnment interest in such

cases is to encourage early settlenent of claimns. Skal i ng, 742

2Nor does the limtation cap the insurer’s liability to the
insured for breach of the insurance contract. Skaling, 742 A 2d
at 292.
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A . 2d at 292 (citing Martin v. Lunbernen’s Miutual Casualty Co., 559

A.2d 1028, 1031 (R 1. 1989)). By making the insurer liable for
i nterest that extends beyond the policy limt, the statute seeks to
provide the insurer with an incentive to settle even where the

demand equal s or approaches that limt. See Skaling, 742 A 2d at

292.

In this case, the statute is inapplicable. It only applies
when the insurer rejects a settlement offer by the plaintiff
Here, NEIC did not reject any settl enent offer made by C auson. On
the contrary, it sought to settle the case for the anount denanded
by d auson. Those efforts were frustrated when Kirshenbaum
rejected the settlenent.

Furthernore, penalizing NEIC for Kirshenbaum s intransi gence
when NEIC, itself, was prepared to accept the proffered settl enent
woul d not serve the purpose underlying 8§ 27-2-2.2. On the
contrary, the policy of encouraging early settlenent is furthered
by making the insured rather than the insurer liable for interest
in excess of the policy limt when the insurer iswlling to settle
and the insured wthholds consent. |Its effect will be to deter an

i nsured from unreasonably w thhol ding consent to settling.

Concl usi on

For all of the foregoing reasons, the Court finds that NEICis

liable to Clauson in the anmpbunt of its policy linmt of $100, 000
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| ess the $29,000 already paid to C auson. Accordi ngly, judgnent
may enter for John Clauson in the anmount of $71,000 without
prejudice to Causon’s right to pursue Kirshenbaumfor the bal ance
of the interest accrued on Cl auson’s judgnment agai nst Kirshenbaum

I T 1S SO ORDERED

Ernest C. Torres
Chi ef Judge
Date: February _, 2000

opi ni ons\ cl auson. opn
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